
STAlEOF DELAWARE
 

PUBLIC EMPLOYMENT RELATIONS BOARD
 

CAPITAL SECRETARIES ASSOCIATION,
 

Pet iti on er , 
Requ est for Declara tory Statement 

a nd D,S, NQ, 96-02-170 

CAPITAL SCHOOL DISTRICT, 

Re sp ond ent. 

Th e Cap ital Sch ool Distri ct (he reinafter "Di strict") is a pub lic schoo l 

emp loyer within the mean ing of 14 DeI.C . §4002 (n). The Cap ita l Sec re taries 

A sso ci a ti on (he re i nafte r "Assoc ia tion") is th e ex c lus ive bar ga inin g 

represen tative of the member s of the Cap ita l School District for secretaries and 

cle rks within the meaning of 14 0 e I. C , §4002( m). The Distric t and the 

Association were parti es to a co llective bargainin g ag reeme nt for the period of 

July I , 1991 through Jun e 30, 1994 . The di sput e in th is matt er ha s arise n 

d uring the course of negotiations of a successor agreement. 

BACK GR OUND 

The Req uest for a Decl arat ory Sta te ment was mutuall y filed by the 
partie s on February 22 , 1996. 

The partie s have stipulated 10 the followin g Stat ement of Facts : 

J.	 The Capital Sch ool Distri ct currently is the fisca l agent for 
th e Del awar e Tea cher Center , Edu cati onal Learning 
Resourc e Sy ste ms. Bu si ness in Edu catio n/Science Allian ce 
a nd Child Se rv ices Co st Recovery Pro jec t. These are 
co nsi dered sub-age ncies of the State of De lawa re . 

2.	 Secre ta ries and cl erks in the above sub -age ncies were listed 
as eligi ble voters in the in it ial bargainin g elec tio n crea ting 
the Ca pita l Secre taries Associa tion. 
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3.	 Histori cally , the cont ract negotiated between the partie s ha s 
inc luded sub -age ncy secre ta ries and cl erk s . ) 

4.	 Duri ng the curre nt round of bargainin g beginnin g In 1994 ,
 
this became a topi c of di scu ssion when Articl e 12: J was
 
rev iewed. T he Distri ct propo sed language exc ludi ng sub­

agency employees from the bargainin g unit , not ju st from
 
some provisions of the contract as was already the case. The
 
Dist rict maint ains sub-age ncy secre tar ies and cler ks are not
 
employe d by the Capita l Sch ool District but by Board s of
 
Direc tors of the sub-age ncies or the State.
 

5.	 Th e Di stri ct reque st ed c la ri fica t io n on sub-agen cy
 
emp loyees and out lined its views on the subject in a letter to
 
Deputy Sta te Supe rintende nt Michael Ferguso n.
 

6.	 The District , in respo nse to its mqutr y, receive d a lett er from
 
Mr. Ferguson dated January 30. 1995.
 

7.	 The Associ ation main tain ed that Mr. Ferguson did not have
 
j urisd iction on the issue and the part ies requested a meetin g
 
with the PERB Exec utive Director.
 

8.	 The par ties met with representati ves of the PERB on May 18.
 
1995, and wer e advis ed to see k reso lution through DPI prior
 
to officia lly br ing ing the matter to the PERB.
 

9.	 Dr. Way ne A. Bar ton, Education Associ ate met with the
 
par ties in Jun e, 1995, to review the di spute, its ram ificat ions
 
and the role of the DPI in the process.
 

10.	 The October 16, 1995, letter from Dr. Barton tell s the parti es
 
that DPI will not become involved in mediating the issue.
 

11.	 The pa rti es ag reed to j ointl y request a Decl aratory Statement
 
from to he PERB in order to bring negotiations to a close.
 

In add itio n to the Sti pulatio n of Fac ts includ ed in the pe tit ion, the 
part ies fur ther agree that the secre taries and clerks of the sub-age ncies are 
not employees of the State Schoo l Board. 

ISSUE 

Are	 sec reta ries and clerks of sub-age ncies within the co nfi nes of the 

Capita l Schoo l Dist rict ent itled to be members of the bargainin g unit ? 
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POSITIONS OF THE PARTIES 

Di s t rict: 

The Di strict argues that when the secretaries and cl erk s working for 

sub-age ncies wer e per mitte d to parti cip at e in the initia l se lect ion of the 

bargainin g unit repr esentativ e, there was no PERB law co ntro lli ng wheth er 

they were , In fact , employ ees sharing a community of int ere st with the 

Distr ict's secreta ries. At the time , the Govern or 's Counci l merely looked to who 

signed their paych ecks in det erminin g their employment status. 

The Dist rict maint ains that although und er the State 's procedur e s sub­

agency emp loyee s recei ve tb e same salary incr ease s and ben efit s as th e 

empl oye es of the Di strict, the only responsibiliti es of the Distri ct to the sub­

age ncy employee s ar e to pass through sta te salaries and benefi ts and mon itor 

emp loyee atte nda nce. The Distri ct does not hir e, fire or evalua te sub-age ncy 

employees , nor does it establi sh or con tro l any of their work ru les. Th is bein g 

the case, the Distri ct co uld no t enf orc e any gri evance reso luti on impacti ng the 

sub-agency employees in these area s. Additiona lly, the District ri sks expos ure 

to law suit s (for examp le , sexual harassment , affir mative act ion), based on 

activ ities over which it has no contr ol. 

Th e Di stri ct d oe s not chall en ge th e ri ght of th e Del aw ar e Stat e 

Educa tio n Associ ati on to remai n as th e bar gainin g agent of th e sub-a ge ncy 

em pl oyees 10 a separa te bar gainin g unit an d to negotiat e dir ectl y with the 

respe ctive s ub-age ncie s . 
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For the reasons prev iously set forth . the District requests that the PERB 

de term ine tha t sub-agency secretaries and cle rks are ine lig ible fo r inclu sion 

in the bargaining unit. 

Associ a t t o n : 

The Assoc iatio n maint ain s ther e has been no cha nge In working 

co nditions or commo na lity of interest for sub-agency secretaries and cle rk s 

s ince the Departm ent of Labor certifi ed the barg ain ing unit in 1989. Th e 

bargainin g hi st or y a lso suppo r ts th e conc lusion th at th e sub-agency 

e mp loyee s ar e e lig ible for inclu si on in the ex is ting bar gainin g unit. 

Sec re ta rie s and c lerks workin g in sub-agencies appeared on the e lig ib le 

votin g list, without chall enge , in the barga ining elect ion creating the Capital 

Secretar ie s Associ ation. Traditionall y, sub-age ncy employe es are cove red by 

the co ntrac t includin g the same sa la ry and ben efi ts , hours. ho lida y and 

vaca tion schedule as other mem bers of the bargai nin g un it. The co nt rac t 

defines seniority rights for sub-age ncy secretaries and cle rks. One of the sub­

agencies . the De laware Teacher Cent er, follows the work rules In the collec tive 

bargai ning agre ement betw een the partie s. Th e Center also ha s two (2) 

repr esentativ es from the Capital Sch ool Distri ct serving on it s Boa rd of 

Dir ect or s . 

Thro ugh the co llective bargaini ng agr eemen t, sub-agency secretaries 

and cle rks have historica lly share d the same sec urity, benefi ts and workin g 

condition s enjoy ed by oth er mem ber s o f the ba rg ainin g un it and the 

employees des ire to con tinue that arrang ement. Removal of an ent ire cla ss of 

employe es from the barga ining uni t would leave sub-agency secretari es and 

c lerks wi thout any bargainin g age nt or contrac t to represent their int erests . 
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To represent sub-agency employee s as the Distr ict sugges ts 10 it s rep ly 

is simply not practi cal since it would requ ire the Association to petiti on for 

new ba rgai ning un its com posed of less than five (5) employees in eac h sub­

agenc y. Remov ing the sub-agency employees from the bargain ing un it would 

g reatl y diminish the bar g aining s tre ng th of su b-age nc y emp loye es and . 

therefore, the qualit y of their work life. The Association requests the PERB to 

ru le in favor of retaini ng the sub-age ncy sec retaries and cle rks as part of the 

ba rgainin g unit. 

OPI NIO N 

Th e bargai n ing unit comprise d of secre tarial an d cl eri cal e mp loyees 

worki ng in the Cap ital Schoo l Di stri ct was initia lly certi fied by the Gove rnor's 

Council on Labor, an age ncy of the State Department of Lab or, pursuant to 19 

De I.C . Ch. 13. The Ri&ht of Public Employee s to Q r~ani ze (DOL Case No. 80). In 

1989. the schoo l supp or t per sonn el employe d by the State 's "public sc hoo l 

employe rs" we re offe red the oppor tuni ty to be placed withi n the j uri sdic tion 

of Th e Publ ic Sc hool Employme nt Rel ati ons Act , (he re inafter "PSE RA ") , 

admini stered by the Pub lic Empl oyment Relati ons Board (hereinafter "PERB ") , 

an age nc y o rga niza t iona lly located w ith in th e St ate Dep art men t of 

Admini strat ive Se rvice s . By request, the secre taria l unit in the Cap ita l School 

Distri ct was removed from the juri sdiction of 19 DeI. C . Ch. 13 and placed under 

the j uri sdiction of the PERB. 

If the issue p resented involved a questi on of whe ther or not the sub ­

agenc y e mployees are app ro pr ia te for co nt inue d incl usio n in th e ex isting 

unit , factors such as the h ist or y an d ex te nt o f organization, simila rity of 

duties . skills and working conditions, and desir es of the partie s would be valid 

co nside ratio ns . However, the issue of whethe r the sub-age ncy emp loyees are 
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e ntitl ed to be included in the bar gainin g unit of secre taries employ ed by the 

Cap ital School Distri ct is so lely a ques tion of their eligi bil ity for coverage 

under the PSERA and must be resol ved pursuant to the provisio ns set forth , 

t her ein . 

Sectio n 4001 , of the PSERA, entitled Statement of Policy, provide s: 

It is the declared policy of the State and the purpose of thi s 
c hap te r t o pr om ot e harm oni ou s and coo pe ra t ive 
re lati onship s betw e en reorganized pub lic school di stri cts 
and their employees and to prot ect the public by assu ring 
the orde rly and un interrupt ed ope rations and fun cti ons of 
the pub lic school sys tem. These po licie s are best effec ted 
by : 

( 1) Granting to sc hoo l e mployees the righL of 
organiza tio n and re present ati on; 

(2) Obliga ting boards of educat jon and sc hoo l 
em p loyee orunjza tjons whic h have bee n certifie d as 
re pr e se nt jn i: thei r sc hool em plo yees to ente r into 
collective bargai ning negoti ati ons with the wil lingness to 
resol ve disputes rel ating 10 ter ms and co nditio ns o f ­
emp loyment and to reduce to wri ti ng any agree me nts 
reached thr ough such nego tiatio ns; and (emp hasis added) 

(3) Es tab lis hing a publi c employ me nt relati ons 
board to assis t in resolvin g di spu tes betw een s c h a a I 
employees and board s pf educa tjon and to admini ster thi s 
chapter . (Emphasis added ) 

Sect ion 400 2, of the PSERA , entitled, Definitions , provides. in 

rel ev ant part : 

(a) "Ap prop ria te bargaini ng unit" or "barga ining unit " 
mean s a group o f sc hoo l emp lo yees designated by the 
Publi c Emp loyme n t Rel ations Board as appr op riate for 
represent ation by an employee o rga niz atio n for purpos es 
of co llec tive ba rgain ing. (emphasis added) 

( 00) "Pu blic schoo l e m plo yee~ or "emplpyee" means any 
emplpyee of a publi c schpol emplpyer exce pt public schoo l 
adminis trato rs and co nfide ntial emp loyees o f a publi c 
sc hoo l e mploye r; prov ided the exc lus ive repr esent ativ e of 
desi gn at ed ap pro pr iate bargainin g unit s ce rt ifie d und er 
Titl e 19 in form s the Secre ta ry of Lab or . the Executiv e 
Dir ector of the Board and the publ ic school employer in 
writing, by ce rtified mail , that it e lects coverage und er the 
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provi sion s of thi s	 chapter; or provid ed that an emp loyee )	 organ iz ation ha s submitted a petition on behalf of public 
schoo l employees pur suant to 4010 or 40 11 of thi s chapt er 
wh ich incl ud es a re ques t to be cov er ed u nde r th e 
pr ovi sion s of thi s chapte r pri or to the submissio n of a 
similar petition pur suant to 1304 or 1305 of Title 19. 

( n) "Public school employe r" Of "empl oyer " mean s any 
boa rd of edu cati on. scho o l di stri ct. reofian jz ed sc ho ol 
distr ict. special schoo l distri ct. and any per son actine as an 
agent ther eof. (E mphas is add ed) 

Tne sco pe of the Act ex ten ds excl us ively to public schoo l employe rs and 

th eir emp loyees. Co nse que n tly, only if sub-age ncy emp loyees are pub lic 

em ployees within the sta tuto ry de finition of the PSERA are they eli gible to be 

a part of the exis ting bargain ing un it. 

Alth ou gh the sub-agenc y em p loyees perf or m their respon sibiliti es in 

off ices located with in the Capital Schoo l Distric t, the Distri c t has no fi scal 

respon sibil ity for them other th an to pass thr ou gh Sta te sa laries and benefits. 

Altho ug h th e salaries and ben efit s of su b-age ncy employees are trad iti onall y 

the same as those recei ved by th e Di stri ct 's empl oye es. no porti on of their 

wages or bene fits are locall y fund ed . 

The o nly other se rvice provided by the Di str ict to th e sub-ag ency 

empl oyee s is to mon itor the ir indiv idua l att end ance record s . Doin g so, 

howeve r, is merel y a minis teria l task which is insuf fici ent to co nfer the s tatus 

of "employe e" requir ed by Sect ion 400 2(m), of the Act. 

Of gre ater sig nif icance than the mini sterial service(s) pro vid ed by the 

Di stri ct is the absence of any tradit ional indicia of a valid empl oyer-empl oye e 

rel ati on ship . Th e Distr ict d oes not hir e . fir e nor eva luate sub- age ncy 

employees. It does not direct nor is it respon sibl e for their work produ ct. 
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Th e continued referen ce to "sub-ag ency employees" further evidenc es 

an acce pta nce by the parti es that the emplo yee s in qu esti on are, in fact , 

employees of the sub-age ncy and not of the District. 

DECISION 

For the reason s set forth above, the secre taries and cl erks of the sub­

age ncies whose office s are located within the Capital Schoo l District are not 

"public schoo l employees" within the meanin g of Sec tion 4002( m) and are not , 

therefore , elig ib le to be part of the ba rgaining uni t of Capital School Distri ct 

Secre tar ies. 

IT IS SO ORDERED. 

IslChades D, Lon "", Jr. Is/Debo ra h L. M urra y-Sh eppa rd -
CHARLES D. LONG, JR. DEBORAH L. MURRAY·SHEPPARD 
Exec utive Di rector , PERB Princip al Ass istant, PERB 

DATED: March 29. 1996 
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